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A BRIEF ABOUT FIDA -UGANDA

The Uganda Association of Women Lawyers (FIDA - Uganda) was estab-
lished in 1974 and registered as a non- government organization in 1987.
Its mission is to work with the poor people and vulnerable communities
to achieve justice, equality and equity, using the law.

To achieve its mission, FIDA (U) has a number of objectives it is striving
to achieve through its four main program areas. The Objectives include
the following;

L To increase access to justice and legal protection of poor and vul-
nerable groups particularly women and children.

L To disseminate the law in order to sensitize and educate commu-
nities.

L To improve the legal status and promote the empowerment of

women through advocacy for gender — responsive legislation,
policies and administrative practices.

= To strengthen collaboration between actors working towards
women's attainment of justice and development.
e To provide a platform for the social & professional development of

women lawyers in Uganda.

The Programme areas for FIDA-Uganda are Conflict and Dispute man-
agement programme, Research, Advocacy and Networking programme,
Information, Education and Documentation programme and the Capac-
ity Building programme. Under each programme areas various strategies
have been adopted to enable FIDA (U) realize its objectives.

One of the strategies adopted under the Information and Education
programme is the development of simplified educational materials on
relevant legislation. These are used as reference materials in our legal and
human rights education sessions and for the public awareness activities.
The materials are compiled in form of booklets that are portable and with
appropriate illustrations to make them user - friendly.
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FIDA-Uganda also disseminates the booklets widely to community lead-
ers, Faith- Based Organizations with public awareness activities and to
organisations that train paralegals and other rights advocates in our areas
of operation. The booklets are also used by other NGOs involved in pro-
moting legal literacy and human rights education in Uganda.

It is our sincere hope that you will find the booklet useful and easy to use.
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FOREWORD

This booklet is intended to assist people to know more about the law of
inheritance; who can make a valid WILL that will not be disputed after
death of the person making the Will and it emphasises the importance of
making a WILL.

The law of succession in Uganda is found in the SUCCESSION ACT,
Chapter 139 of the Laws of Uganda as amended by Decree No. 2 of 1972.
This law provides for how to make WILLS and what happens after the
person making a WILL has died. The same law also provides for the
circumstances under which the property of a person who dies without
making a WILL is distributed.

In most cases, this law has not been followed by members of the fam-
ily and clan leaders when distributing property. They usually distribute
property according to customs and practices, which do not always take
into account the welfare of the widow and the children.

It is hoped that this booklet will be useful to the readers, their families
and the nation. It is also hoped that the knowledge gained from this
booklet will be shared with others who may not have the opportunity to
read.
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LAW OF INHERITANCE
INTRODUCTION

Inheritance is governed by the Law of Succession which provides for the
mode of inheritance and distribution of properties of deceased persons
and how other related matters should be dealt with.

The succession law provides for two types of inheritance namely:

1. Testate Succession
2 Intestate Succession
TESTATE SUCCESSION

What is Testate Succession?
Testate Succession occurs where a person dies leaving a Will,
What is a Will?

A will is a document made during a person’ lifetime in which he/she di-
rects or states how his/her property and other affairs should be dealt with
after his/her death.

Note:
A person who makes a Will is called a Testator.

Who can make a Will?

Any person who has attained the age of 21 years and is of sound mind
can make a Will. The Testator must act voluntarily and must fully under-
stand what he/she is doing at that material time i.e. not drunk or too ill
to know what he/she is doing or its implication.

What are the types of Wills?
1. Unprivileged Wills (written or ordinary)
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These are Wills made in writing in normal situations by any person who
has attained the age of 21 years.

2. Privileged Wills

These are Wills made by any member of the armed forces in an expedi-
tion or engaged in actual warfare or a mariner (sailor) at sea who has
attained the age of 18 years.

Privileged Wills may be in writing or by word of mouth (oral).

In special circumstances the following may apply in case of a privileged
Will:

il Where the Will is written wholly by the Testator, it need not be
signed or witnessed.

u Where the Will is written wholly or in part by another person and
signed by the Testator, it need not be witnessed.

5 Where the Testator has written instructions for preparation of a
Will but dies before it is prepared and executed, such instruction
is considered as his/her Will.

| Where the Testator in the presence of two witnesses gives verbal
instructions which have been reduced in writing but dies before
its preparation and execution such instruction is considered as
his/her Will.

u The Testator may make a Will orally by declaring his/her intention
in the presence of two witnesses.

What form should a Will take?

A Will can be written in any form. There is no standard format. How-
ever, there are basic requirements that must be included, namely:-

L It must be dated.

" It must be signed or thumb printed by the person making the Will
(Testator).

2 It must be attested (witnessed) by two or more people in the pres-
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ence of each other. The witnesses need not know the contents of
the Will and must not be beneficiaries to the Will or else they will
lose whatever they have been given in the Will.

What are the essential contents of a Will?
A Will should contain the following:

The names, personal details and address which clearly identify the
person making the Will (Testator).

Date when the Will is made.

Names and relationships of the beneficiaries and persons given
specific gifts in the Will.

An accurate and clear description of all the properties including
the size and location.

Names of Executor(s).

Names of the guardian(s) appointed to look after the young chil-
dren.

Appointment of the heir/heiress.

Creditors and whatever is owed should be mentioned.

Debtors and the amounts due should be mentioned.
Shares/interest held in businesses, if any.

Benefits due from employer, and insurance policy held, if any.

The names and addresses of the Bank or Banks where the Testator
maintains account and the account number(s).

Other wishes may be stated such as the burial place and any other
ceremonies to be performed.

What happens to the house where the deceased was staying with his/her fam-
ily (matrimonial home)?

The matrimonial home automatically belongs to the surviving spouse if
the Testator was married. The minor children below the age of 21 years
are entitled to live in this house. Therefore the matrimonial home and
the properties therein used by the family are not distributed in a Will.

If a man had two or more wives and they were both living in the same
house the surviving wives will be entitled to stay in the house. Where
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the wives were staying separately each in her home then each one will be
entitled to that home and the properties therein.

Note:
For avoidance of any doubt the matrimonial home includes all the house-
hold properties, which too, are not properties for distribution in a Will.

Who are legally recognized as beneficiaries to a Will?
The Testator must provide for the following people in his/her Will,
namely:-

E The Testator’s wife/wives or husband recognized by the law.

u The minor children who are below 21 years of age. It does not
matter whether they are legitimate (born during marriage) or il-
legitimate (born outside marriage).

Note: In Uganda the law recognises four types of marriages namely,
church, civil, customary and Islamic marriages. Further details on mar-
riage are provided in FIDA booklet on Marriage and Divorce.

. Dependant relatives

These are relatives who were wholly or substantially dependant on the
Testator for survival but not those who occasionally received assistance
from him/her.

Note:

The Testator has the liberty to give his/her property to other persons of
his/her choice as beneficiaries. These include natural persons, charitable
organisations and legal entities like companies, which are legally recog-
nized as persons.

Property may also be left to a person, not for his/her own benefit but to
keep/manage for the benefit of others. Such a person upon whom prop-
erty is entrusted is called a Trustee and the person it is intended to ben-
efit is a beneficiary. Such an arrangement is suitable and proper where
the Testator may not wish to confer his/her property directly to his/her

10
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young children or persons with disabilities who may not be capable of
managing the property.

What invalidates a Will? (What makes a Will not acceptable/recognised
under the law?)

A Will is not legally recognized if the Court, upon being presented with
grounds or evidence, declares it invalid for the following reasons:

| If the Testator was of unsound mind, drunk, too ill or senile and

therefore did not understand what she/he was doing at the time

of making the Will.

If it was made under duress (force or threats).

If the Testator was under age (below 21 years).

If the Testator married after making the Will,

If the wife/wives, husband, minor children who are below 21

years of age and dependant relatives are not catered for and no

express reasons are given for leaving them out of the Will.

L If the Testator’s intention is not clear, for example ambiguous
(could have many interpretations).

L If the whole estate or the subject matter of the Will perishes
either before the death of the Testator or before the execution of
the Will.

| If the Testator made another Will after the one being contested.

u If the Will was not signed by the Testator.

B If the Will was not witnessed.

What is the effect of an invalid Will?

If a Will is declared invalid, the contents of that Will are not followed.
The entire estate of the deceased will therefore be treated as if the de-
ceased died without making a Will. The property will then be distrib-
uted according to the law which governs situations where a person dies
without making a Will.

What are the circumstances under which a Will can be changed?

& If the Testator marries after making a Will.
L If after making a Will the Testator re-marries upon divorce or

11

































